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“SIPC shall not be an agency or establish-
ment of the United States Government . . .
SIPC shall be a membership corporation the
members of which shall be all persons regis-
tered as brokers or dealers* . ..”

—Securities Investor Protection Act of 1970
Sec. 3(a)(I1NA) & (2)(A)

*Except those engaged exclusively in the distribu-
tion of mutual fund shares, the sale of variable
annuities, the insurance business, furnishing in-
vestment advice to investment companies or in-
surance company separate accounts, and those
whose principal business is conducted outside
the United States. Also excluded are government
securities brokers and dealers who are registered
as such under section 15C(a)}(1)(A) of the Securi-
ties Exchange Act of 1934,


















Membership and the SIPC Fund

“SIPC shall . . . impose upon its members
such assessments as, after consultation with
self-regulatory organizations, SIPC may deem
necessary . ..”

—SIPA, Sec. 4(c)2

The net increase of 771 members
during the year brought the total mem-
bership to 12,076 at December 31, 1987.
Table II shows the members” affiliation
for purposes of assessment collection, as
well as the year’s changes therein.

TABLE It
SIPG Membership
Year Ended December 31, 1987

Agents for Collection
of SIPC Assessments  Added(a) Terminated(a) Total

National

Assodation of

Securities

Dealers, Inc. 486 399 5,804
SIPC(b) 789 517 2,446
Chicago Board

Options

Exchange

Incorporated 276 33 1,931
New York Stock

Exchange, Inc. 36 27 859
American Stock

Exchange, Inc. 36 48 456
Pacific Stock

Exchange, Inc. 60 9 273
Philadelphia Stock

Exchange, Inc. 21 3 186
Midwest Stock

Exchange, Inc. 6 1 94
Boston Stock

Exchange, Inc. - - 27

1,710 1,037 12,076

Notes:

a. Excluding transfers of members to successor
collection agents.

b. SIPC is the collection agent and the SEC is the
examining authority for brokers and dealers
that are not members of any self-regulatory
organization. The additions in this category
reflect the temporary status of many broker-
dealers between the date of their registrations
under Section 15(b) of the 1934 Act and their
becoming members of a securities exchange or
association. The large number of terminations
reflect the temporary status after broker-dealers
terminate their memberships in these self-
regulatory organizations and before their with-
drawal of registrations as broker-dealers.

Delinquencies

Members who are delinquent in pay-
ing assessments receive notices pursu-
ant to SIPA Section 14(a).! As of Decem-
ber 31, 1987, there were 1,228 members
who were subjects of uncured notices,
560 of which were mailed during 1987,
296 during 1986 and 378 during the
years 1979 through 1985. Subsequent
filings and payments by 70 members left
1,158 notices uncured. SIPC has been
advised by the SEC staff that: (a) 145
member registrations have been can-
celled or are being withdrawn; (b) 696
are no longer engaged in the securities
business and cancellations of their reg-
istrations have been or are being recom-
mended; (c) 172 are expected to cure
their delinquencies; and (d)145 are being
contacted by its regional offices or the
affected examining authorities.

SIPC Fund

The SIPC Fund, consisting of the
aggregate of cash and investments in
United States Government securities,
amounted to $379.1 million at year end,
a decrease of $3.6 million during the
year.

Tables III and IV present principal
revenues and expenses for the years
1971 through 1987. The 1987 interest
from investments was $28.2 million and
member assessments were $.9 million.
During the periods 1971 through 1977
and 1983 through 1985, member assess-
ments were the principal source of rev-
enues and they were based ona percent-
age of each member’s gross revenue
from the securities business.

Appendix II is an analysis of reve-
nues and expenses for the five years
ended December 31, 1987.

114(a) Failure to Pay Assessment, etc.—If a mem-
ber of SIPC shall fail to file any report or informa-
tion required pursuant to this Act, or shall fail to
pay when due all or any part of an assessment
made upon such member pursuant to this Act,
and such failure shall not have been cured, by the
filing of such report or information or by the
making of such payment, together with interest
and penalty thereon, within five days after receipt
by such member of written notice of such failure
given by or on behalf of SIPC, it shall be unlawful
for such member, unless specifically authorized by
the Commission, to engage in business as a broker
or dealer. If such member denies that it owes all or
any part of the full amount so specified in such
notice, it may after payment of the full amount so
specified commence an action against SIPC in the
appropriate United States district court to recover
the amount it denies owing.






Litigation

During 1987, SIPC was actively in-
volved in litigation at both the trial and
appellate levels. The more significant

court decisions are summarized below.
In Murray v. McGraw (In re Bell &

Beckwith), 821 F.2d 333 (6th Cir. 1987),
the court of appeals reversed the deci-
sions of the bankruptcy and district courts
and held that a customer who had or-
dered his securities sold had a claim for
cash rather than for the return of the
securities even though the debtor broker-
dealer had neither transferred the secu-
rities to, nor received payment from, the
purchasing broker-dealers. The court of
appeals held that, under SIPA, all trades
ordered by customers of a debtor and
actually executed before the filing date
should be treated, as to those custom-
ers, as if subsequently completed by the

debtor.
In McGraw v. Allen (In re Bell &

Beckwith), No. 86-4015 (6th Cir., October
5, 1987), the court of appeals affirmed
the decision of the district court dismiss-
ing, for lack of jurisdiction, the appeal of
the defendants from a $1.7 million judg-
ment. The defendants had filed a notice
of appeal but the trustee filed a subse-
quent motion to amend the judgment.
The trustee’s motion was denied. The
defendants, however, did not refile their
notice of appeal. The court of appeals
held that the defendants were required
to file a new notice of appeal after the
trustee’s motion was decided.

In Turner v. United States (In re G.S.
Omni Corporation), 835 F.2d 1317 (10th
Cir. 1987), the Tenth Circuit held that the
United States government, a creditor,
was not required to file a proof of claim
in the G.S. Omni liquidation proceeding
as a prerequisite to asserting a right of
setoff pursuant to section 553 of the
Bankruptcy Code. The court held that as
long as the tax debt owed to the govern-
ment continued to exist, the govern-
ment had a right to set off its claim to the
extent of the money due from the gov-
ernment to the debtor on its tax returns.

As reported in the 1986 Litigation
section, in Cohen v. Army Moral Support
Fund (In re Beuill, Bresler & Schulman

Asset Management Corporation), 67 B.R.
557 (D.N.]. 1986), the district court held
that repurchase and reverse repurchase
agreements were contracts for the sale
and resale of securities and that the
participants in the repurchase and re-
verse repurchase transactions are ““cus-
tomers” entitled to SIPC protection. In
SEC v. BBS Government Securities Group,
Inc., Civil Nos. 85-1728 (DRD) and 85-
2224 (DRD) (D.N.]., November 19, 1987),
the district court approved the settle-
ment of many aspects of these proceed-
ings, incuding those involved in Cohen.
No final order was ever entered in Cohen

and hence no appeal was taken.
In Inre Bell & Beckwith, No. C 87-7536

(N.D. Ohio, December 8, 1987), the dis-
trict court affirmed the bankruptcy court’s
approval, over several objections, of the
trustee’s settlement of an action against
the debtor’s pre-liquidation accountants.
The court found that the most important
reason for approval of the settlement
was that the accountants’ assets and
insurance coverage were limited and
insufficient to cover its potential liabili-
ties in the Bell & Beckwith trustee’s suit
as well as a similar suit by the trustee in
another SIPA proceeding. The district
court approved the trustee’s settlement
in the latter proceeding. Hill v. Frederick
S. Todman & Company (In re Bevill, Bresler
& Schulman, Inc.), Civil Action No. 86-
2738 (D.N.]., July 21, 1987). Both trust-
ees had brought actions against the ac-
countants for, among other things, breach
of contract and negligence in auditing
and certifying the respective debtors’

financial statements.
In Mishkin v. Peat, Marwick, Mitchell

& Co., 658 E.Supp. 271 (S.D.N.Y. 1987),
an action brought by the trustee against
the debtor’s pre-liquidation accountant
for, among other things, its reckless con-
duct in its audit and certification of the
debtor’s financial statements, the dis-
trict court denied the accountant’s mo-
tion to dismiss, holding that the com-
plaint adequately alleged the necessary
elements to state a claim against the
accountant for aiding and abetting liabil-
ity under the securities laws.

Also, in another decision in Mish-
kin, 86 Civ. 4301 (EW) (S.D.N.Y., May
16, 1987), the district court denied the
defendant accountant’s motion to com-
pel the testimony of the trustee’s ac-
countants. The court held that the de-
fendantis not entitled to work produced
on the trustee’s behalf, in preparation
for litigation, which represents a synthe-
sis and analysis of the relevant facts,
where the defendant is no less capable
of reviewing and analyzing the relevant
documents and testimony of witnesses.

In Miller v. Austin (In re John Muir &
Co.), 72 B.R. 893 (5.D.N.Y. 1987), the
district court, in reversing the decision
of the bankruptcy court, held that a
late-filed claim could not be considered
a customer claim entitled to preferred
treatment under SIPA.

InInre R.H. Stewart & Co., Inc.; Inre
T.K. Securities, Inc., 85-02216-BKC-A]JC
and 85-02261-BKC-AJC (Bankr. S.D. Fla.,
February 17, 1987), the bankruptcy court
held claimants who seek preferred treat-
ment accorded customers under SIPA
must shoulder the burdens of proof and
persuasion throughout the case as to the
status and nature of their claims.

In Dowden v. Cross County Bank (Inre
Brittenum & Associates, Inc.), No. AP
86-155M (Bankr. E.D. Ark., August 27,
1987), the bankruptcy court held that a
bank could not set off against a certifi-
cate of deposit and a savings account,
both of which were entitled “Special
Reserve Account for the Exclusive Ben-
efit of Customers” pursuant to SEC Rule
15¢3-3, 17 C.F.R.§240.15¢3-3 (1987).

In In re Brittenum & Associates, Inc.,
No. AP 86-50M (Bankr. E.D. Ark., June
24, 1987), the bankruptcy court held
claimants had loaned their securities to
the debtor through its sole shareholder
for a fixed return as an investment in the
debtor and thus were not entitled to
customer protection under SIPA. The
court found that no customer accounts
were created on the debtor’s records
concerning these transactions.



Disciplinary and Criminal Actions

“Congress enacted SIPA to ... restore
confidence in the capital markets, and up-
grade the financial responsibility require-
ments for registered brokers and dealers.
The Act apportions responsibility for these
tasks among the SEC, the securities indus-
try self-regulatory organizations and the
SIPC . .

—Supreme Court Justice T. Marshall
May 19, 1975*

SIPC routinely forwards to the Se-
curities and Exchange Commission, for
possible action under Section 10(b) of
SIPA, the names of principals and oth-
ers associated with members for which
SIPC customer protection proceedings
have been initiated. Those individuals
are also reported to the self-regulatory
organization exercising primary examin-
ing authority for appropriate action by
the organization. Trustees appointed to
administer customer protection proceed-
ings and SIPC personnel cooperate with
the SEC and with law enforcement au-
thorities in their investigations of possi-
ble violations of law.

As a result of SEC and self-
regulatory action in 1987 thirteen per-
sons associated with members subject to
SIPC proceedings were barred from as-
sociation with any broker or dealer.

Criminal and Administrative Actions

Criminal action has been initiated
in 70 of the 201 SIPC proceedings com-
menced since enactment of the Securi-
ties Investor Protection Act in Decem-
ber, 1970. A total of 190 indictments
have been returned in federal or state
courts, resulting in 157 convictions to
date. As of December 31, 1987, trial or
sentencing was pending against 1 per-
son who had been indicted or convicted.

Administrative and/or criminal ac-
tion in 190 of the 201 SIPC customer
protection proceedings initiated through
December 31, 1987, was accomplished
as follows:

Number
of
Action Initiated Proceedings
1. Joint SEC/Self-Regulatory 53
Administrative Action
2. Exclusive SEC Administrative 42
Action
3. Exclusive Self-Regulatory 25
Administrative Action
4. Criminal and Administrative 63
Action
5. Criminal Action Only _7
Total 190

*SIPC v. Barbour, 421 U.S., 415 (1975)

In the 183 customer protection pro-
ceedings in which administrative action
has been effected, the following sanc-
tions have been imposed against associ-
ated persons:

Self-Regulatory
SEC Organizations

Notice of 95 78
Suspension’

Bar from 318 178
Association

Fines Not $793,500

Applicable

Suspensions by self-regulatory au-
thorities ranged from five days to a
maximum of ten years. Those imposed
by the SEC ranged from five days to a
maximum of one year.

Bars against associated persons in-
cluded exclusion from the securities busi-
ness as well as bars from association in a
principal or supervisory capacity.

The $793,500 in fines assessed by
self-regulatory authorities were levied
against 65 associated persons and ranged
from $250 to $100,000.

Members in or Approaching Financial
Difficulty

Section 5(a)(1) of SIPA requires the
SEC or the self-regulatory organizations
to immediately notify SIPC upon dis-
covery of facts which indicate that a
broker or dealer subject to their regula-
tion is in or is approaching financial
difficulty. The Commission, the securi-
ties exchanges and the NASD fulfill this
requirement through regulatory proce-
dures which integrate examination and
reporting programs with an early-
warning procedure for notifying SIPC.
The primary objective of those programs
is the early identification of members
which are in or are approaching finan-
cial or operational difficulty and the ini-
tiation of remedial action by the regula-
tors necessary to protect the investing
public.

Members on Active Referral

SIPC maintained active files on 35
members referred under Section 5(a) dur-
ing the calendar year 1987. Twenty-seven
new referrals were received during the
year and 8 active referrals had been
carried forward from prior years. Ten of
the 35 remained on active referral at
year-end.

In addition to formal referral of mem-
bers under Section 5(a), SIPC received
periodic reports from the self-regulatory
organizations identifying those members
which, although not considered to be in
or approaching financial difficulty, had
failed to meet certain pre-established
financial or operational criteria and were
under closer-than-normal surveillance.

"Notices of suspension include those issued in conjunc-
tion with subsequent bars from association.































































Overview of SIPC

The Securities Investor Protection
Corporation (SIPC) had its origins in the
difficult years of 1968-70, when the pa-
perwork crunch, brought on by unex-
pectedly high trading volume, was fol-
lowed by a very severe decline in stock
prices. Hundreds of broker-dealers were
merged, acquired or simply went out of
business. Some were unable to meet
their obligations to customers and went
bankrupt. Public confidence in our secu-
rities markets was in jeopardy.

Congress acted swiftly, passing the
Securities Investor Protection Act of 1970
(SIPA). Its purpose is to afford certain
protections against financial loss to cus-
tomers of broker-dealers which fail and,
thereby, promote investor confidence in
the nation’s securities markets. Currently,
the limits of protection are $500,000 per
customer, except that claims for cash are
limited to $100,000 per customer.

SIPC is a nonprofit, membership
corporation. Its members are, with some
exceptions, all persons registered as bro-
kers or dealers under Section 15(b) of
the Securities Exchange Act of 1934 and
all persons who are members of a na-
tional securities exchange.*

A board of seven directors deter-
mines policies and governs operations.

Five directors are appointed by the Pres-
ident of the United States, subject to
Senate approval. Three of the five rep-
resent the securities industry and two
are from the general public. One direc-
tor is appointed by the Secretary of the
Treasury and one by the Federal Re-
serve Board from among the officers
and employees of those organizations.
The Chairman, who is the Corporation’s
chief executive officer, and the Vice-
Chairman are designated by the Presi-
dent from the public directors.

The SIPC staff, numbering 35, ini-
tiates the steps leading to the liquidation
of a member, advises the trustee, his
counsel and accountants, reviews claims,
audits distributions of property, and car-
ries out other activities pertaining to the
Corporation’s purpose. In cases where
the court appoints SIPC or a SIPC em-
ployee as Trustee and in direct payment
proceedings, the staff responsibilities and
functions are all encompassing—from

taking control of customers’ and mem-
bers’ assets to satisfying valid customer
claims and accounting for the handling
of all assets and liabilities to the courts
having jurisdiction.

The resources required to protect
customers beyond those available from
the property in the possession of the
trustee for the failed broker-dealer are
advanced by SIPC. The sources of money
for the SIPC Fund are assessments col-
lected from SIPC members and interest
on investments in United States Gov-
ernment securities. As a supplement to
the SIPC Fund, a $500 million, three-
year revolving line of credit was ob-
tained March 31, 1986, from a consor-
tium of banks. In addition, if the need
arises, the Securities and Exchange Com-
mission (SEC) has the authority to lend
SIPC up to $1 billion, which it, in turn,
would borrow from the United States
Treasury.

The self-regulatory organizations—
the exchanges and the National Associ-
ation of Securities Dealers, Inc.—and
the SEC report to SIPC concerning mem-
ber broker-dealers who are in or ap-
proaching financial difficulty. If SIPC
determines that the customers of a mem-
ber require the protection afforded by
the Act, the Corporation initiates steps
to commence a customer protection pro-
ceeding. This requires that SIPC apply

to a Federal District Court for the ap-
pointment of a trustee to carry out a

liquidation. Under certain circumstances,
SIPC may pay customer claims directly.

*Section 3(a)(2)(A) of SIPA excludes:

(i) persons whose principal business, in the
determination of SIPC, taking into account busi-
ness of affiliated entities, is conducted outside the

United States and its texritories and possessions;
and

(ii) persons whose business as a broker or dealer
consists exclusively of (I) the distrubution of shares
of registered open end investment companies or
unit investment trusts, (II) the sale of variable
annuities, (II) the business of insurance, or (IV)
the business of rendering investment advisory
services to one or more registered investment
companies or insurance company separate ac-
counts.

Also excluded are government securities bro-
kers or dealers who are members of a national
securities exchange but who are registered under
section 15C(a){1)(A) of the Securities Exchange Act
of 1934.

Further information about the provisions for
customer account protection is contained in a
booklet, “How SIPC Protects You,” which is
available in bulk from the Securities Indus-
try Association, 120 Broadway, New York,
NY 10271, and from the National Associa-
tion of Securities Dealers, Inc., Book Order
Department, P.O. Box 9403, Gaithersburg,
MD 20898-9403.
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